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U.S. Customs Service 


General Notice 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, June 20, 2001. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


MODIFICATION AND REVOCATION OF RULING LETTERS AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF PLASTIC HANGERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification and revocation of a ruling letters, and 
revocation of treatment relating to tariff classification of hangers. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying one ruling and revoking two other rul- 
ings pertaining to the tariff classification of plastic hangers under the 
Harmonized Tariff Schedule of the United States (“HTSUS”) and any 
treatment previously accorded by Customs to substantially identical 
transactions. Notice of the proposed actions was published in the Cus- 
TOMS BULLETIN on May 2, 2001. Two comments were received in re- 


sponse to the notice. They are discussed in the attached ruling HQ 
964963. 


EFFECTIVE DATE: This action is effective for merchandise entered or 


withdrawn from warehouse for consumption on or after September 3, 
2001. 
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FOR FURTHER INFORMATION CONTACT: Gerry O’Brien, General 
Classification Branch, (202) 927-2388. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts are 
premised on the idea that in order to maximize voluntary compliance 
with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its legal obligations. Accordingly, 
the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s respon- 
sibilities and rights under the Customs and related laws. In addition, 
both the trade and Customs share responsibility in carrying out import 
requirements. For example, under section 484 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1484), the importer of record is responsible for 
using reasonable care to enter, classify and value imported merchan- 
dise, and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), a notice was published in the CUSTOMS BULLETIN on 
May 2, 2001, proposing to modify one ruling and revoke two other rul- 
ings pertaining to the tariff classification of plastic hangers. Two com- 
ments were received in response to the notice. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on the subject merchar.dise which may exist but which have not 
been specifically identified. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to this 
notice should have advised Customs during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the Harmonized Tariff Schedule. Any person involved in substantially 
identical transactions should have advised Customs during the com- 
ment period. An importer’s failure to advise Customs of substantially 
identical transactions or of a specific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importer or its 
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agents for importations of merchandise subsequent to the effective date 
of the final notice of this proposed action. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying HQ 961973 
dated August 13, 1999 and revoking NY G86020 dated January 18, 2001 
and NY F86629 dated May 30, 2000, and any other ruling not specifical- 
ly identified, in order to reflect the proper classification of the merchan- 
dise pursuant to the analysis set forth in HQ 964963, HQ 964964, and 
HQ 964948. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is 
revoking any treatment previously accorded by the Customs Service to 
substantially identical transactions. HQ 964963, HQ 964964, and HQ 
964948 are set forth as Attachments A, B, and C, respectively, to this 
document. 

In accordance with 19 U.S.C. 1625(c), these rulings will become effec- 
tive 60 days after publication in the CUSTOMS BULLETIN. 


Dated: June 19, 2001. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
Washington, DC, June 19, 2001. 
CLA-2 RR:CR:GC 964963 GOB 
Category: Classification 
Tariff No. 3923.90.00 
Mr. JAMES L. SAWYER 
KATTEN, MUCHIN & ZAVIS 
525 West Monroe Street 
Suite 1600 
Chicago, IL 60661-3693 


Re: Modification of HQ 961973; Plastic hangers. 


DEAR MR. SAWYER: 

This letter is with respect to HQ 961973 dated August 12, 1999, issued to you on behalf of 
Sears, Roebuck and Co. (“Sears”), concerning the tariff classification, under the Harmo- 
nized Tariff Schedule of the United States (“HTSUS”), of certain plastic garment hangers. 
We have reviewed the classification set forth in HQ 961973 and have determined that it is 
incorrect. This ruling sets forth the correct classification. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
modification of HQ 961973, as described below, was published in the CUSTOMS BULLETIN on 
May 2, 2001. 

Two comments were received in response to the notice. Both comments were in support 
of the proposed action. One of the commenters asked the following questions: 1. Do the fi- 
nal rulings (two other rulings on the same issue are being revoked) pertain to hangers 
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which are being shipped with garments in a flat pack as well as in specialized containers? 2. 
Is it relevant that the hangers may be given to consumers when the garments are pur- 
chased? 3. Is the actual reuse of the hangers necessary? and 4. The commenter requests 
that Customs acknowledge that hangers which have been recycled are treated as originat- 
ing in the same country as the garments with which they are imported. We will respond to 
these questions in the LAW AND ANALYSIS section of this ruling. 


Facts: 
The basic facts were described as follows in HQ 961973: 


Your client has initiated a hanger recovery program in which, subsequent to use in 
their retail operations, hangers are forwarded to central locations and sorted as suit- 
able or unsuitable for reuse. Those unsuitable for reuse are recycled into plastic pellets 
to be used in the manufacture of new hangers. The hangers suitable for reuse are gen- 
erally more solid and durably constructed than others. The hangers which are identi- 
fied for reuse are packed and coded with relevant hanger style information. They are 
forwarded toa hanger supply company which enters the hangers into its inventory and 
commingles them with newly manufactured hangers. The hangers (those identified 
for reuse and those newly manufactured) are sold to garment vendors to be used in the 
packing, shipping, and transportation of future apparel to retail stores. Your client es- 
timates the useful life of the Cems under consideration to be 4 to 6 cycles; therefore, 
you state, a single hanger will likely be associated with various garments during its 
useful life. 

The sample of the hangers stated to be “substantially identical” to the hangers which 
will be a part of the hanger recovery program consists of one piece of molded plastic 
with a metal “hook” to hang the hanger and garment. The plastic portion is of relative- 
ly thin plastic with a ridge around it approximately 3/8” thick (i.e., it is not a fully 
rounded closet-type hanger, but it is more substantial than a wire hanger). 

In HQ 961973, we held as follows: 


The hangers are “clearly suitable for repetitive use” and, an are classifiable 
separately from the garments with which they are entered under GRI 5(b), provided 
that: (1) they are of relatively substantial construction; and (2) a substantial propor- 
tion of which is forwarded to another company which commingles them with new 
hangers and sells them to garment vendors (which may include the original importer) 
for use in packing, shipping, and transportation of garments. They are classified as 
other articles of plastics in subheading 3926.90.98, HTSUS. 

Issue: 

What is the tariff classification of the hangers? 
Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRI’s”). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI’s may then 
be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the EN’s provide a commentary 
on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 

3923 Articles for the conveyance or packing of goods, of plastics * * *: 
3923.90.00 Other. 
~ * * * 


3926 


* * * 


Other articles of plastics and articles of other materials of headings 
3901 to 3914: 


3926.90 Other: 
3926.90.98 Other. 
GRI 5(b), HTSUS, provides as follows: 


Subject to the provisions of rule 5(a) above [which are not pertinent here], packing ma- 
terials and packing containers entered with the goods therein shall be classified with 
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the goods if they are of a kind normally used for packing such goods. However, this pro- 


vision is not binding when such packing materials or packing containers are clearly 
suitable for repetitive use. 


In HQ 961973, we concluded: 


*** that the hangers under consideration “are clearly suitable for repetitive use” 
and, therefore, that they are not classifiable with the goods with which they are enter- 
ed. This conclusion is limited to the facts under consideration, in which: 

1. The hangers are of relatively substantial construction; 

2. A substantial proportion of the styles suitable for reuse is forwarded to another 
company which commingles them with new hangers and sells them to garment ven- 


dors (which may include the original importer) for use in packing, shipping, and trans- 
portation of garments. 


Our modification of HQ 961973 does not relate to the conclusion that the hangers are 
clearly suitable for repetitive use within the meaning of GRI 5(b). Our modification of HQ 
961973 relates to the determination in HQ 961973 that the hangers are classified in sub- 
heading 3926.90.98, HTSUS. The GRI 5(b) finding and the subheading 3926.90.98, 
HTSUS, classification are separate determinations. 

In HQ 961973, we stated: “Insofar as classification in heading 3923, HTSUS, is con- 
cerned, it is Customs position that the articles of that heading are ‘to be used primarily as 
temporary packaging for the merchandise contained therein [and] [o]nce the purchase was 
made, the [articles] would be discarded’.” We have reconsidered the scope of heading 3923, 
HTSUS. We now believe that there is no requirement that goods of heading 3923, HTSUS, 
be used primarily as temporary packaging. Further, heading 3923, HTSUS, does not ex- 
clude goods that are suitable for repetitive use. 

EN 39.23 provides in pertinent part: “This heading covers all articles of plastics com- 
monly used for the packing or conveyance of all kinds of products.” 

EN 39.26 provides in pertinent part: “This heading covers articles, not elsewhere speci- 
fied or included, of plastics * * *” 

Additional U.S. Rule of Interpretation 1(a), HTSUS, provides as follows: 


1. In the absence of special language or context which otherwise requires— 
(a) atariff classification controlled by use (other than actual use) is to be determined 
in accordance with the use in the United States at, or immediately prior to, the date of 


importation, of goods of that class or kind to which the imported goods belong, and the 
controlling use is the principal use. 


It is Customs position that the principal use of the hangers is for the conveyance of gar- 
ments. The hangers are substantial enough to be used repetitively for the conveyance of 
garments. Accordingly, we find that the hangers are described in heading 3923, HTSUS, 
which covers articles for the conveyance or packing of goods. Therefore, the hangers are 
not described in heading 3926, HTSUS, because that heading covers articles not elsewhere 
specified or included. See EN 39.26, excerpted above. The articles at issue here are included 
in heading 3923, HTSUS. We note additionally that heading 3923 is more specific than 
heading 3926. 

The subject plastic hangers are classified in subheading 3923.90.00, HTSUS, as: “Ar- 
ticles for the conveyance or packing of goods, of plastics * * *: * * * Other.” 

Our responses to the questions posed by one of the commenters are as follows. We note 
that HQ 961978 is being modified only with respect to the classification of the hangers. No 
other issues were included within the scope of the proposal. 1. We believe that HQ 961973 
could apply to hangers being used with garments in a flat pack. 2. and 3. With respect to the 
actual reuse of the hangers, HQ 961973 stated, as excerpted above, that its conclusion was 
limited to certain facts, including the fact that “[a] substantial proportion of the styles suit- 
able for reuse is forwarded to another company which commingles them with new hangers 
and sells them to garment vendors * * * for use in packing, shipping, and transportation of 
garments.” Accordingly, we believe that HQ 961973 does contemplate the commercial re- 
use of the hangers. However, actual reuse of the hangers is not necessary as long as the 
hangers are substantial and are of the class or kind of goods used for the conveyance of gar- 
ments. The fact that certain hangers are occasionally provided to consumers upon pur- 
chase would not create a problem as long as the hangers are substantial and are of the class 
or kind of goods used for the conveyance of garments. 4. A country of origin issue or deter- 
mination is not within the scope of HQ 961973, its proposed modification, or this ruling. 
Therefore, we express no opinion on this issue. 
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Holding: 


The subject plastic hangers are classified in subheading 3923.90.00, HTSUS, as: “Ar- 
ticles for the conveyance or packing of goods, of plastics * * *: * * * Other.” 


Effect on Other Rulings: 


HQ 961973 is modified with respect to the classification of the plastic hangers. In accor- 
dance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its publication 
in the CUSTOMS BULLETIN. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, DC, June 19, 2001. 
CLA-2 RR:CR:GC 964964 GOB 
Category: Classification 


Tariff No. 3923.90.00 
Mr. ARTHUR W. BOBEK 


AKIN, GUMP, STRAUSS, HAUER & FELD, L.L.P. 
590 MADISON AVENUE 

20th Floor 

New York, NY 10022 

Re: NY 686020 revoked; Plastic hangers. 
DEAR Mr. BoBEK: 


This letter is with respect to New York Ruling Letter (“NY”) G86020 dated January 18, 
2001, issued to you on behalf of Liz Claiborne, Inc., by the Customs National Commodity 
Specialist Division, New York, concerning the classification, under the Harmonized Tariff 
Schedule of the United States (“HTSUS”), of certain plastic hangers. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of NY G86020 was published in the CUSTOMS BULLETIN on May 2, 2001. Two 
comments were received in response to the notice. They are discussed in HQ 964963 of this 
date, which was also the subject of the May 2, 2001 CusTtoMs BULLETIN notice. 

Facts: 
In NY G86020, the goods are described as follows: 


The samples submitted with your letter are garment hangers molded from plastic res- 
in. All of the hangers have a metal swivel top hook. The hangers that are designed to 
hold pants or skirts have metal clasps as well. The styles are identified as LIZTP top 
hanger 15” (485), LIZTP top hanger 17” (484), LIZTP top hanger 19” (479/679), 
LIZJKT top hanger heavy weight 15” (3315), LIZJKT top hanger heavy weight 17” 
(3328), LIZKT top hanger heavy weight 19”, SP LIZBT bottom soft pad hanger 10” 
(6210), SP-LIZBT bottom soft pad hanger 12” (6212/3312), SPLIZBT bottom soft pad 
hanger 14” (6214), GP-LIZBT bottom gripper hanger 10” (6010/6310), GP-LIZBT bot- 
tom gripper hanger 12” (6012) and GP-LIZBT bottom gripper hanger 14” (6014/6314). 
We assume that the hangers at issue here are of the same class or kind as the hangers in 
HQ 964963. 
In NY G86020, Customs determined that the plastic hangers were classified in subhead- 
ing 3926.90.98, HTSUS. We have reviewed that classification and have determined that it 
is incorrect. This ruling sets forth the correct classification. 


Issue: 


What is the tariff classification of the subject plastic hangers? 
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Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRI’s”). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI’s may then 
be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the EN’s provide a commentary 
on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 


3923 Articles for the conveyance or packing of goods, of plastics * * *: 
3923.90.00 Other. 


* * * * * * 


3926 Other articles of plastics and articles of other materials of headings 
3901 to 3914: 


3926.90 Other: 
3926.90.98 Other. 

GRI 5(b), HTSUS, provides as follows: 
Subject to the provisions of rule 5(a) above [which are not pertinent here], packing ma- 
terials and packing containers entered with the goods therein shall be classified with 
the goods if they are of a kind normally used for packing such goods. However, this pro- 


vision is not binding when such packing materials or packing containers are clearly 
suitable for repetitive use. 


EN 39.23 provides in pertinent part: “This heading covers all articles of plastics com- 
monly used for the packing or conveyance of all kinds of products.” 


EN 39.26 provides in pertinent part: “This heading covers articles, not elsewhere speci- 
fied or included, of plastics * * *” 


Additional U.S. Rule of Interpretation 1(a), HTSUS, provides as follows: 


1. In the absence of special language or context which otherwise requires— 

(a) a tariff classification controlled by use (other than actual use) is to be determined 
in accordance with the use in the United States at, or immediately prior to, the date of 
importation, of goods of that class or kind to which the imported goods belong, and the 
controlling use is the principal use. 

We have previously held that certain hangers which are of the same class or kind as the 
subject hangers (i.e., plastic hangers of substantial construction with metal tops) are clear- 
ly suitable for repetitive use within the meaning of GRI 5(b). See HQ 961973 dated August 
13, 1999. Our finding in HQ 961973 was limited to the following facts: “1. The hangers are 
of relatively substantial construction; 2. A substantial portion of the styles suitable for re- 
use is forwarded to another company which commingles them with new hangers and sells 
them to garment vendors * * * for use in packing, shipping, and transportation of gar- 
ments.” See also HQ 114360 dated June 18, 1998, where we held that certain plastic hang- 
ers were “physically capable of, and suitable for, reuse or repetitive use.” 

In HQ 961973, we stated: “Insofar as classification in heading 3923, HTSUS, is con- 
cerned, it is Customs position that the articles of that heading are ‘to be used primarily as 
temporary packaging for the merchandise contained therein [and] [o]nce the purchase was 
made, the [articles] would be discarded’.” We have reconsidered the scope of heading 3923, 
HTSUS. We now believe that there is no requirement that goods of heading 3923, HTSUS, 
be used primarily as temporary packaging. Further, heading 3923, HTSUS, does not ex- 
clude goods that are suitable for repetitive use. 

It is Customs position that the principal use of the subject plastic hangers is for the con- 
veyance of garments. The hangers are substantial enough to be used repetitively for the 
conveyance of goods. Accordingly, we find that the hangers are described in heading 3923, 
HTSUS, which covers articles for the conveyance or packing of goods. Therefore, the hang- 
ers are not described in heading 3926, HTSUS, because that heading covers articles not 
elsewhere specified or included. See EN 39.26, excerpted above. The articles at issue here 


are included in heading 3923, HTSUS. We note additionally that heading 3923 is more spe- 
cific than heading 3926. 
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The subject plastic hangers are classified in subheading 3923.90.00, HTSUS, as: “Ar- 
ticles for the conveyance or packing of goods, of plastics * * *: * * * Other.” 


Holding: 


The subject plastic hangers are classified in subheading 3923.90.00, HTSUS, as: “Ar- 
ticles for the conveyance or packing of goods, of plastics * * *: * * * Other.” 


Effect on Other Rulings: 


NY G86020 is revoked. In accordance with 19 U.S.C. 1625(c), this ruling will become ef- 
fective 60 days after its publication in the CUSTOMS BULLETIN. 
JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, June 19, 2001. 


CLA-2 RR:CR:GC 964948 GOB 
Category: Classification 


Tariff No. 3923.90.00 
Mr. JOHN A. TERC 


May MERCHANDISING COMPANY 

May DEPARTMENT STORES INTERNATIONAL INC. 
615 Olive Street 

St. Louis, MO 63101 


Re: NY F86629 revoked; Plastic hangers. 


DEAR Mr. TERC: 


This letter is with respect to New York Ruling Letter (“NY”) F86629 dated May 30, 2000, 
issued to you by the Customs National Commodity Specialist Division, New York, concern- 
ing the classification, under the Harmonized Tariff Schedule of the United States 
(“HTSUS”), of certain plastic hangers. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of NY F86629 was published in the CUSTOMS BULLETIN on May 2, 2001. Two 
comments were received in response to the notice. They are discussed in HQ 964963 of this 
date, which was also the subject of the May 2, 2001 Customs BULLETIN notice. 


Facts: 
In NY F86629, the goods are described as follows: 


* * * s hanger molded from K-resin plastic, with a metal swivel top hook. It is identi- 


fied as style 3484, 17 inch top hanger * * * The sample hanger is of relatively substan- 
tial construction. You have submitted a videotape which supports your claim that the 
hangers are not sold with the garments but are part of a hanger recovery program for 
recycling and reuse. You have also submitted documents verifying your claim that a 
substantial portion of the imported hangers are forwarded to a hanger supply compa- 
ny which sorts and sanitizes the hangers and then sells them to garment vendors for 
use in packing, shipping, and transporting other garments. 


We assume that the hangers at issue here are of the same class or kind as the hangers in 
HQ 964963. 

In NY F86629, Customs determined that the plastic hangers were classified in subhead- 
ing 3926.90.98, HTSUS. We have reviewed that classification and have determined that it 
is incorrect. This ruling sets forth the correct classification. 
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Issue: 
What is the tariff classification of the subject plastic hangers? 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRI’s”). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI’s may then 
be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the EN’s provide a commentary 
on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 


3923 Articles for the conveyance or packing of goods, of plastics * * *: 
3923.90.00 Other. 


* * * * * * * 


3926 Other articles of plastics and articles of other materials of headings 
3901 to 3914: 
3926.90 Other: 
3926.90.98 Other. 
GRI 5(b), HTSUS, provides as follows: 


Subject to the provisions of rule 5(a) above [which are not pertinent here], packing ma- 
terials and packing containers entered with the goods therein shall be classified with 
the goods if they are of a kind normally used for packing such goods. However, this pro- 
vision is not binding when such packing materials or packing containers are clearly 
suitable for repetitive use. 


EN 39.23 provides in pertinent part: “This heading covers all articles of plastics com- 
monly used for the packing or conveyance of all kinds of products.” 

EN 39.26 provides in pertinent part: “This heading covers articles, not elsewhere speci- 
fied or included, of plastics * * *” 

Additional U.S. Rule of Interpretation 1(a), HTSUS, provides as follows: 


1. In the absence of special language or context which otherwise requires— 

(a) atariff classification controlled by use (other than actual use) is to be determined 
in accordance with the use in the United States at, or immediately prior to, the date of 
importation, of goods of that class or kind to which the imported goods belong, and the 
controlling use is the principal use. 

In NY F86629, Customs stated that: “The hangers are considered to be suitable for re- 
petitive use, and thus classifiable separately from the garments with which they are im- 
ported.” 

We have previously held that certain hangers which are of the same class or kind as the 
subject hangers (i.e., plastic hangers of substantial construction with metal tops) are clear- 
ly suitable for repetitive use within the meaning of GRI 5(b). See HQ 961973 dated August 
13, 1999. Our finding in HQ 961973 was limited to the following facts: “1. The hangers are 
of relatively substantial construction; 2. A substantial portion of the styles suitable for re- 
use is forwarded to another company which commingles them with new hangers and sells 
them to garment vendors * * * for use in packing, shipping, and transportation of gar- 
ments.” See also HQ 114360 dated June 18, 1998, where we held that certain plastic hang- 
ers were “physically capable of, and suitable for, reuse or repetitive use.” 

In HQ 961973, we stated: “Insofar as classification in heading 3923, HTSUS, is con- 
cerned, it is Customs position that the articles of that heading are ‘to be used primarily as 
temporary packaging for the merchandise contained therein [and] [o]nce the purchase was 
made, the [articles] would be discarded’.” We have reconsidered the scope of heading 3923, 
HTSUS. We now believe that there is no requirement that goods of heading 3923, HTSUS, 
be used primarily as temporary packaging. Further, heading 3923, HTSUS, does not ex- 
clude goods that are suitable for repetitive use. 

It is Customs position that the principal use of the subject plastic hangers is for the con- 
veyance of garments. The hangers are substantial enough to be used repetitively for the 
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conveyance of garments. Accordingly, we find that the hangers are described in heading 
3923, HTSUS, which covers articles for the conveyance or packing of goods. Therefore, the 
hangers are not described in”heading 3926, HTSUS, because that heading covers articles 
not elsewhere specified or included. See EN 39.26, excerpted above. The articles at issue 
here are included in heading 3923, HTSUS. We note additionally that heading 3923 is more 
specific than heading 3926. 

The subject plastic hangers are classified in subheading 3923.90.00, HTSUS, as: “Ar- 
ticles for the conveyance or packing of goods, of plastics * * *: * * * Other.” 


Holding: 


The subject plastic hangers are classified in subheading 3923.90.00, HTSUS, as: “Ar- 
ticles for the conveyance or packing of goods, of plastics * * *: * * * Other.” 


Effect on Other Rulings 
NY F86629 is revoked. In accordance with 19 U.S.C. 1625(c), this ruling will become ef- 
fective 60 days after its publication in the CUSTOMS BULLETIN. 
JOHN EK. ELKINS 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 159 


RIN 1515-AC84 


DISTRIBUTION OF CONTINUED DUMPING AND 
SUBSIDY OFFSET TO AFFECTED DOMESTIC PRODUCERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions, to implement the Continued Dumping and Subsidy Offset Act of 
2000, by prescribing the administrative procedures, including the time 
and manner, under which antidumping and countervailing duties as- 
sessed on imported products would be distributed to affected domestic 
producers as an offset for certain qualifying expenditures. This dis- 
tribution to the affected producers is known as the continued dumping 
and subsidy offset. 


DATES: Comments must be received on or before July 26, 2001. 


ADDRESSES: Written comments may be addressed to and inspected at 
the Regulations Branch, U.S. Customs Service, 1300 Pennsylvania Ave- 
nue, NW, 3" Floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Jeffrey J. Laxague, Of- 
fice of Regulations and Rulings, (202-927-0505). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Antidumping duties are imposed upon imported merchandise that 
the U.S. Department of Commerce has found is, or is likely to be, sold in 
the United States at less than its fair value. Countervailing duties are 
imposed upon imported merchandise that the Department of Com- 
merce determines benefit from subsidies bestowed by a foreign govern- 
ment. In all antidumping cases, and in most countervailing duty cases, 
these duties are only assessed if the U.S. International Trade Commis- 
sion determines that the imported goods cause material injury or the 
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threat of material injury to a domestic industry. The rules and proce- 
dures concerning proceedings leading to orders or findings under which 
antidumping and countervailing duties are assessed are found in 19 
U.S.C. 1671 et seq., in part 207 of the regulations of the U.S. Internation- 
al Trade Commission (19 CFR chapter II, part 207), and in part 351 of 
the regulations of the International Trade Administration, U.S. De- 
partment of Commerce (19 CFR chapter III, part 351). 

The Continued Dumping and Subsidy Offset Act of 2000 (“CDSOA”) 
was enacted on October 28, 2000, as part of the Agriculture, Rural De- 
velopment, Food and Drug Administration, and Related Agencies Ap- 
propriations Act, 2001 (“Act”) (Pub. L. 106-387; 114 Stat. 1549). The 
provisions of the CDSOA are contained in Title X (sections 1001-1003) 
of the Act. 

The CDSOA, in section 1003 of the Act, amended Title VII of the Tar- 
iff Act of 1930, by adding a new section 754 (codified at 19 U.S.C. 1675c) 
in order to provide that assessed duties received pursuant to a counter- 
vailing duty order, an antidumping duty order, or an antidumping duty 
finding under the Antidumping Act of 1921, would be distributed by 
Customs to affected domestic producers for certain qualifying expendi- 
tures that these producers incur after the issuance of such an antidump- 
ing duty order or finding, or countervailing duty order. This 
distribution is called the continued dumping and subsidy offset. 


AFFECTED DOMESTIC PRODUCERS 


An affected domestic producer eligible for a distribution of counter- 
vailing or antidumping duties assessed under an order or finding would 
include any manufacturer, producer, farmer, rancher or worker repre- 
sentative (including any association of such persons) that remained in 
operation, and that was a petitioner or an interested party that sup- 
ported a petition for the issuance of an antidumping duty order, a find- 
ing under the Antidumping Act of 1921, or acountervailing duty order. 

However, a company, business or person that had ceased production 
of the product covered by an order or finding could not be an affected 
domestic producer eligible to receive a distribution. 

Also, a company, business or person would not be an affected domes- 
tic producer entitled to a distribution of assessed antidumping and 
countervailing duties if that company, business or person had been ac- 
quired by acompany or business that was related to acompany that had 
opposed the antidumping or countervailing duty investigation that led 
to the order or finding. 

In this regard, as defined in section 754(b)(5) of the Tariff Act of 1930 
(19 U.S.C. 1675c(b)(5)), acompany, business or person would be consid- 
ered to be related to another company, business or person if: (1) the com- 
pany, business or person directly or indirectly controlled or was 
controlled by the other company, business or person; (2) a third party 
directly or indirectly controlled both companies, businesses or persons; 
or (3) both companies, businesses or persons directly or indirectly con- 
trolled a third party and there was reason to believe that the relation- 
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ship caused the first company, business or person to act differently than 
a nonrelated party. As concerns items 1-3, one party would be consid- 
ered to directly or indirectly control another party if the party was le- 
gally or operationally in a position to exercise restraint or direction 
over the other party. 


LIST OF AFFECTED DOMESTIC PRODUCERS 


The US. International Trade Commission (USITC) is responsible for 
ascertaining and timely forwarding to Customs a list of the affected do- 
mestic producers in connection with each order or finding that would 
potentially be eligible to receive an offset. This list would consist of 
those petitioners for each order or finding as well as those parties that 
indicated support ofa petition for the order or finding. The resolution of 
any dispute regarding a particular list of affected domestic producers in 
any given case would be the province of the USITC, and not Customs. 

It is noted that the USITC has supplied Customs with an initial list of 
affected domestic producers for the approximately 400 individual anti- 
dumping and countervailing duty cases currently ongoing, comprising 
over 2,000 affected domestic parties potentially eligible to receive 
an offset. This list has been posted on the Customs website 
(http://www.customs.gov/news/fed-reg/notices/dumping.pdf). Contin- 
ued updates to this list will be processed as necessary. 


QUALIFYING EXPENDITURE: FOR WHICH DISTRIBUTION May BE MADE 

A qualifying expenditure by an affected domestic producer against 
which a distribution of assessed antidumping and countervailing duties 
could be made would encompass those expenditures that were incurred 
after the issuance of an antidumping duty order or finding or a counter- 
vailing duty order, provided that such expenditures fell within any of 
the following categories: manufacturing facilities; equipment; research 
and development; personnel training; acquisition of technology; health 
care benefits for employees paid for by the employer; pension benefits 
for employees paid for by the employer; environmental equipment, 
training, or technology; acquisition of raw materials and other inputs; 
and working capital or other funds needed to maintain production. 


CUSTOMS RULEMAKING 


By this document, Customs proposes to amend the Customs Regula- 
tions to add a new subpart F to part 159 (19 CFR part 159, subpart F; 
§§ 159.61-159.64) that would principally prescribe the procedures, in- 
cluding the time and manner, and the required information necessary 
for the distribution of antidumping and countervailing duties assessed 
under an appropriate order or finding, that would be payable as a con- 
tinued dumping and subsidy offset to those affected domestic producers 
for their qualifying expenditures, in accordance with section 754 of the 
Tariff Act of 1930, as amended (19 U.S.C. 1675c). 

It is noted that 19 U.S.C. 1675c covers all antidumping and counter- 
vailing duty assessments made on or after October 1, 2000, in connec- 
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tion with all antidumping duty orders or findings, or countervailing 
duty orders, in effect as of January 1, 1999, or issued thereafter. 


NOTICE OF INTENT TO DISTRIBUTE OFFSET 


As a first step in the distribution process, at least 60 days prior to the 
end of a fiscal year, Customs would be responsible for publishing in the 
Federal Register a notice of intention to distribute the offset for that fis- 
cal year, and including in the notice the list of affected domestic produc- 
ers, based upon the list supplied by the USITC, that would be 
potentially eligible to receive the distribution. 

The notice of intention to distribute the offset will also refer to: the 
case name and number of the particular order or finding concerned; 
and the instructions for filing a certification to claim a distribution. 


CERTIFICATIONS 


To obtain a distribution of the offset, each affected domestic producer 
would have to submit a certification under oath, in triplicate, or elec- 
tronically as authorized by Customs, to the Assistant Commissioner, 
Office of Regulations and Rulings, Headquarters, or designee, that 
must be received within 60 days after the date of publication of the no- 
tice in the Federal Register, indicating that the producer desires to re- 
ceive a distribution. The certification must demonstrate that the 
producer is eligible to receive a distribution as an affected domestic pro- 
ducer, and it must enumerate the qualifying expenditures incurred by 
the producer since the issuance of an order or finding for which a dis- 
tribution has not previously been made. 

More specifically, while there is no established format for a certifica- 
tion, the certification must identify the date of the Federal Register no- 
tice under which it is submitted, and the case name and the number of 
the particular order or finding cited in the Federal Register notice. 

Thecertification must be executed and dated by a party legally autho- 
rized to bind the producer, and it must include the following identifying 
information: the name of the producer and any name qualifier, if appli- 
cable (for example, any other name under which the producer does busi- 
ness or is also known); the address of the producer (if a post office box, 
the secondary street address must also be included); the Internal Reve- 
nue Service (IRS) number (with suffix) of the producer, employer iden- 
tification number, or social security number, as applicable; the specific 
business organization of the producer (corporation, partnership, sole 
proprietorship); and the name(s) of any individual(s) designated by the 
producer as the contact person(s) concerning the certification, together 
with the phone number(s) and/or facsimile transmission number(s) 
and electronic mail (email) address(es) for the person(s). Parties wish- 
ing to receive their disbursement via electronic payment must also in- 
clude their financial institution’s Transit Routing Identification 
Number and applicable Bank Account Number. 

In addition, the certification must enumerate: the total amount of 
qualifying expenditures currently and previously certified by the pro- 
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ducer, and the amount certified by category; the total amount of those 
expenditures for which there has been a prior distribution; and the net 
amount of the current claim (the total amount currently and previously 
certified minus the total amount for which there has been a previous 
distribution). 

Furthermore, the certification must contain a statement that the 
producer desires to receive a distribution and is eligible to receive the 
distribution as an affected domestic producer. Also, the producer must 
affirm that the amount claimed as an offset does not involve any quali- 
fying expenditures for which distribution has previously been made. 
Moreover, the statement must include information as to whether or not 
the producer has ceased to operate or has ceased production of the prod- 
uct covered by the particular order or finding under which the distribu- 
tion is sought. Additionally, the producer must state whether or not it 
has been acquired by a company or business that is related to a compa- 
ny, as defined in section 754(b)(5), Tariff Act of 1930 (19 U.S.C. 
1675c(b)(5)), that opposed the antidumping or countervailing duty in- 
vestigation that resulted in the order or finding under which the dis- 
tribution is sought. If any of the foregoing conditions are not met, the 
producer would not qualify as an affected domestic producer. 

Customs is especially interested in receiving public comment as to 
whether it should adopt the position that the name of the certifying pro- 
ducer and the total amount being certified will be considered informa- 
tion available for disclosure to the public. 

A certification that is submitted and timely received in response toa 
notice of distribution may be reviewed before acceptance to ensure that 
all informational requirements are complied with and that any 
amounts set forth in the certification for current and prior qualifying 
expenditures, including the amount claimed for distribution, appear to 
be correct. A certification that is found to be incorrect or incomplete 
will be returned to the producer and the deficiencies will be identified. It 
is the sole responsibility of the producer to ensure that the certification 
is correct, complete and satisfactory so as to demonstrate the entitle- 
ment of the producer to the distribution requested. Failure to ensure 
that a correct, complete and satisfactory certification is filed within 60 
days after the date of publication of the notice in the Federal Register 
will result in the producer not receiving a distribution. 


VERIFICATION 
Customs reserves the right to determine whether certifications will 
be verified through audit or otherwise. Because certifications may be 
subject to verification, parties are required to maintain records sup- 


porting their claims for a period of three years after the filing of the cer- 
tification. 


SPECIAL ACCOUNTS, CLEARING ACCOUNTS 


As directed in the legislation (19 U.S.C. 1675c(e)), Customs will estab- 
lish a Special Account for each antidumping duty order or finding or 
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countervailing duty order, into which antidumping or countervailing 
duties liquidated pursuant to the order or finding will be deposited. 

To facilitate this process, Customs is also establishing a Clearing Ac- 
count into which all estimated antidumping or countervailing duties 
will initially be deposited, that are collected under an entry, but that are 
not yet available for distribution because their liquidation has not been 
achieved. However, once antidumping or countervailing duties are liq- 
uidated, these duties will be transferred from the Clearing Account to 
the Special Account established for that order or finding. When trans- 
ferred to the appropriate Special Account, the antidumping or counter- 
vailing duties will be considered to be received by Customs and 
distributions will be made from that Special Account. 


INTEREST ON SPECIAL ACCOUNTS, CLEARING ACCOUNTS 

In accordance with Federal appropriations law, and Treasury guide- 
lines on Special Accounts governed by this law, funds in such accounts 
are not interest-bearing unless specified by Congress. Likewise, funds 
being held in Clearing Accounts are not interest-bearing unless speci- 
fied by Congress. Therefore, no interest will accrue in these accounts. 
However, if there is interest paid by the importer on any antidumping 
or countervailing duties billed in the liquidation process for the import 
entries, that interest will be transferred to the Clearing Account or Spe- 
cial Account, as appropriate. 


DISTRIBUTION OF ASSESSED DUTIES RECEIVED AS 
CONTINUED DUMPING AND SUBSIDY OFFSET 

Under 19 U.S.C. 1675c(c), the Commissioner of Customs is autho- 
rized to prescribe procedures for distributing the continued dumping 
and subsidy offset. Section 1675c(c) also requires that this distribution 
be made, not later than 60 days after the first day of a fiscal year, from 
those antidumping or countervailing duties assessed and received dur- 
ing the preceding fiscal year. In the same vein, 19 U.S.C. 1675c(d)(3) au- 
thorizes the Commissioner to distribute all funds from assessed duties 
received in the preceding fiscal year. 

Antidumping and countervailing duties are assessed on imported 
merchandise as instructed by the U.S. Department of Commerce (Com- 
merce), 19 U.S.C. 1671le(a)(1) and 1673e(a)(1), such assessment to occur 
within six months after Customs receives notice from Commerce of the 
removal of a suspension of liquidation required by statute or court or- 
der under 19 U.S.C. 1504(d). These statutory provisions distinguish as- 
sessments of antidumping or countervailing duties from the mere 
deposit of estimated duties which occurs at entry. See, e.g., 19 U.S.C. 
1671e(a)(3) and 1673e(a)(3)). 

When instructed by Commerce, Customs assesses the final amount of 
antidumping or countervailing duties accruing on an entry for im- 
ported merchandise, which is accomplished by liquidating the subject 
entry. 19 U.S.C. 1500. The term “liquidation” is defined in this context 
as the final computation or ascertainment of the duties accruing on an 
entry. 19 CFR 159.1. 
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In brief, antidumping or countervailing duties accruing on imported 
merchandise are not assessed until each entry covering the merchan- 
dise is liquidated. Prior to liquidation, any estimated antidumping or 
countervailing duties that may have been deposited on an entry are first 
placed into the Clearing Account and are not available for distribution. 
Once an entry has been liquidated, the estimated antidumping or coun- 
tervailing duties in the Clearing Account for that entry are assessed and 
then received by Customs into the appropriate Special Account. 

Once assess“ and received into a Special Account, duties will become 
available for distribution as part of the continued dumping and subsidy 
offset and will be distributed within 60 days of the beginning of the fol- 
lowing fiscal year. In the case of entries that are reliquidated at lower 
antidumping or countervailing rates than originally liquidated, the dif- 
ference will be refunded to importers from funds in the corresponding 
Clearing Account and/or Special Account during subsequent fiscal 
years. If Customs determines that funds in the Clearing Account or Spe- 
cial Account are insufficient to support a refund, affected domestic pro- 
ducers who previously received distributions under the Special Account 
will be billed. The amount of each affected domestic producer’s bill will 
be directly proportional to the total offset amount previously received. 
Customs will use all available collection methods to collect outstanding 
bills, including, but not limited to, administrative offset. Interest will 
begin to accrue on unpaid bills beginning 30 days from the bill date. 

When entries are reliquidated at higher rates than originally liqui- 
dated, importers will be billed for the difference. These duties will be 
distributed within 60 days of the beginning of the following fiscal year 
in which they were received into the Special Account. 

If the total amount of the net claims contained in certifications filed 
under a given notice of distribution does not exceed the amount of the 
offset available for distribution in a given fiscal year, the certified net 
claim for each affected producer will be paid, and the balance remaining 
will be returned to the Clearing Account, where it will be retained for 
the sole purpose of future importer refunds. In the alternative, ifthe net 
claims exceed the available offset for a fiscal year, such offset will be sub- 
ject to a pro rata allocation to each of the affected domestic producers 
based upon the total of the net claims certified. 

Finally, before the last distribution may be made under an order or 
finding that has terminated, all remaining entries covered by the order 
or finding must have been finally liquidated, no longer subject to reliq- 
uidation, and all duties assessed under the entries must have been fully 
collected (19 U.S.C. 1675c(e)(4)(B)). Any funds remaining in the Special 


Account following the final distribution will be transferred to the Gen- 
eral Fund. 
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ILLUSTRATIONS OF THE PROCESS FOR DISTRIBUTING THE OFFSET 


To demonstrate the process of distributing the continued dumping 
and subsidy offset, the following illustrations are provided: 

I. For entries of merchandise, subject to antidumping and counter- 
vailing duty (AD/CVD) orders, that are imported prior to the October 1, 
2000, effective date for CDSOA: 

A. If the entries are liquidated prior to 10—1-2000, there is no offset 
disbursement of the AD/CV duties. 

Example: Merchandise was entered in July 1999, and was liquidated 
in September 2000. 

B. Ifthe entries are liquidated after 10-1-2000, the liquidated AD/CV 
duties will be disbursed. 

1. For no change liquidation and partial refund liquidations: the liq- 
uidated AD/CV duties will be disbursed, based on the fiscal year of the 
date of liquidation. 

Example: Merchandise was entered in August 1999, and was liqui- 
dated in November 2000. The AD/CVD duties will be disbursed no later 
than November 2001. 

2. For liquidations that bill additional duty and interest: the total 
amount of liquidated AD/CV duties and the interest paid will be disbur- 
sed. The amount of AD/CV duty already collected by Customs at the 
time of liquidation will be disbursed based on the fiscal year of the date 
of liquidation. The additional AD/CV duty and interest paid will be dis- 
bursed based on the fiscal year of the date of payment. 

Example: Merchandise was entered in September 2000, and was liq- 
uidated in September 2001. The AD/CV duties already collected at the 
time of liquidation will be disbursed no later than November 2001. If 
the bill for additional duties and interest is paid in December 2001, 
those funds will be disbursed no later than November 2002. 

II. For entries of merchandise, subject to AD/CVD orders, that are im- 
ported after 10—1-2000: 

A. For no change liquidations and partial refund liquidations: the liq- 
uidated AD/CV duties will be disbursed, based on the fiscal year of the 
date of liquidation. 

Example: Merchandise was entered in December 2000, and was liqui- 
dated in January 2002. The liquidated AD/CV duties will be disbursed 
no later than November 2002. 

1. For liquidations that bill additional AD/CV duties and interest: the 
total liquidated AD/CV duties and interest paid will be disbursed. The 
amount of AD/CV duties already collected by Customs at the time of lig- 
uidation will be disbursed based on the fiscal year of the date of liquida- 
tion. The additional AD/CV duty and interest paid will be disbursed 
based on the fiscal year of the date of payment. 

Example: Merchandise was entered in May 2001, and was liquidated 
in August 2002. The AD/CV duties already collected at the time of liqui- 
dation will be disbursed no later than November 2002. If the additional 
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AD/CV duty and interest is paid in November 2002, those funds will be 
disbursed no later than November 2003. 

III. For entries of merchandise, imported after 10-1-2000, that are 
subject to terminated AD/CVD orders: All AD/CV duties and interest 
collected pursuant to the final liquidation instructions for a terminated 
case will be disbursed, but only after all liquidations are final and all 
claims have been settled; this will not occur in the fiscal year of liquida- 
tion, but in a subsequent fiscal year. 

Example: Merchandise imported in May 2002, the case is terminated 
in July 2003, and the entry is liquidated in August 2003. Final AD/CV 
duties will be disbursed no sooner than August 2004, assuming no 
claims are pending on that entry or that case. 


REFUNDS DUE IMPORTERS BASED ON RELIQUIDATIONS 


Until the liquidation ofan entry becomes final, the duties assessed on 
the entry may be subject to reliquidation as the result of 19 U.S.C. 1501, 
1514, 1520, or court order. Such a reliquidation would operate as anew 
liquidation and an abandonment of any prior liquidation of the amount 
of the duties due. 

Consequently, should liquidated duties that have been distributed to 
affected domestic producers thereafter be subject toa reliquidation that 
results in arefund of duties being due to an importer, such refund will be 
made to the importer from duties that are deposited in the Clearing Ac- 
count and/or the Special Account established for that order or finding, 
as described below, during the next fiscal year immediately following 
the fiscal year in which the distributed duties were liquidated. However, 
for the last fiscal year during which a Special Account is established un- 
der an order or finding, and prior to the termination of the Special Ac- 
count, no final distribution may be made from this Account until all 
remaining entries covered by the order or finding have been finally liq- 
uidated, and are no longer subject to reliquidation, and all duties as- 
sessed under the entries have been fully collected or properly accounted 
for by Customs (19 U.S.C. 1675c(e)(4)(B)). 


OVERPAYMENT OF DISTRIBUTION TO AFFECTED DOMESTIC PRODUCER 


Any overpayment of a distribution made by Customs to an affected 
domestic producer will be subject to billing and other collection meth- 
ods, including, but not limited to, administrative offsets resulting from 
a reliquidation. 


DISTRIBUTION FINAL AND CONCLUSIVE ON ALL PARTIES 


Except in the case of an overpayment made by Customs to an affected 
domestic producer, any distribution from a Special Account established 
under section 1675c(e)(1) for an antidumping duty order or finding, or 
a countervailing duty order, that is made by Customs in accordance 
with section 1675c(d)(3) to an affected domestic producer, based upon 
the certification that this producer has filed, will be final and conclusive 
on the affected domestic producer. 





CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 27, JULY 5, 2001 


ANNUAL REPORT 
Although it is not mandated in the legislation (19 U.S.C. 1675c), Cus- 
toms intends to issue an annual report on the disbursements. This re- 
port will be available to the public via the Customs website. 


COMMENTS 

Before adopting this proposal, consideration will be given to any 
written comments that are timely submitted to Customs. Customs spe- 
cifically requests comments on the clarity of this proposed rule and how 
it may be made easier to understand. In addition, as already stated 
above, Customs is especially interested in receiving public comment as 
to whether it should adopt the position that the name of the certifying 
producer and the total amount being certified will be considered infor- 
mation available for disclosure to the public. Comments submitted will 
be available for public inspection in accordance with the Freedom of In- 
formation Act (5 U.S.C. 552), § 1.4 of the Treasury Department Regula- 
tions (31 CFR 1.4), and § 103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. and 
4:30 p.m. at the Regulations Branch, U.S. Customs Service, 1300 Penn- 
sylvania Avenue, NW., 3" Floor, Washington, D.C. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 

The proposed amendments would implement the terms and condi- 
tions of the Continued Dumping and Subsidy Offset Act of 2000, which 
applies to antidumping and countervailing duties assessed on or after 
October 1, 2000. Pursuant to the provisions of the Regulatory Flexibil- 
ity Act (5 U.S.C. 601 et seq.), it is certified that, if adopted, the proposed 
amendments will not have a significant economic impact on a substan- 
tial number of small entities. Nor do the proposed amendments meet 
the criteria for a “significant regulatory action” as specified in E.O. 
12866. 


PAPERWORK REDUCTION ACT 

The collection of information in this notice of proposed rulemaking 
has been submitted to the Office of Management and Budget (OMB) for 
review in accordance with the Paperwork Reduction Act of 1995 (44 
U.S.C. 3507). This collection of information is contained in § 159.63. 
This information is necessary in order to enable, and to expedite, the 
distribution of the continued dumping and subsidy offset to the affected 
domestic producers. The likely respondents and/or recordkeepers are 
domestic business organizations, such as manufacturers, producers, 
ranchers, farmers and worker representatives (including associations 
of such persons). 

Estimated total annual reporting and/or recordkeeping burden: One 
hour. 

Estimated average annual burden per respondent/recordkeeper: 
One hour. 

Estimated number of respondents and/or recordkeepers: One. 

Estimated annual frequency of responses: One. 
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Comments on the collection of information should be sent to the Of- 
fice of Management and Budget, Attention: Desk Officer of the Depart- 
ment of the Treasury, Office of Information and Regulatory Affairs, 
Washington, D.C. 20503. A copy should also be sent to the Regulations 
Branch, Office of Regulations and Rulings, U.S. Customs Service, 1300 
Pennsylvania Avenue, NW,, 3° Floor, Washington, D.C. 20229. Com- 
ments should be submitted within the same time frame that comments 
are due regarding the substance of the proposal. 

Comments are invited on: (a) Whether the collection is necessary for 
the proper performance of the functions of the agency, including wheth- 
er the information will have practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the collection of the information; (c) 
ways to enhance the quality, utility, and clarity of the information to be 
collected; (d) ways to minimize the burden of the collection of informa- 
tion on respondents, including through the use of automated collection 
techniques or other forms of information technology; and (e) estimates 
of capital or startup costs and costs of operations, maintenance, and 
purchase of services to provide information. 

Part 178, Customs Regulations (19 CFR part 178), containing the list 
of approved information collections, would be appropriately revised 
upon adoption of the proposal as a final rule. 


LisT OF SUBJECTS IN 19 CFR Part 159 
Antidumping (Liquidation of duties), Countervailing duties (Liqui- 


dation of duties), Customs duties and inspection, Liquidation of entries 
for merchandise. 


PROPOSED AMENDMENTS TO THE REGULATIONS 


It is proposed to amend part 159, Customs Regulations (19 CFR part 
159), as set forth below. 


PART 159—LIQUIDATION OF DUTIES 


1. The general authority citation for part 159 continues to read as fol- 
lows, and it is proposed to add an authority citation for subpart F to read 
as follows: 


Authority: 19 U.S.C. 66, 1500, 1504, 1624. Subpart F also issued under 
19 U.S.C. 1675c. 


* * * * * * * 


2. It is proposed to amend part 159 by adding a new subpart F to read 
as follows: 


SUBPART F—CONTINUED DUMPING AND SUBSIDY OFFSET 
Sec. 
§ 159.61 General. 
§ 159.62 Notice of Distribution. 
§ 159.63 Certifications. 
§ 159.64 Distribution of offset. 
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SUBPART F—CONTINUED DUMPING AND SUBSIDY OFFSET 
§ 159.61 General. 


(a) Continued dumping and subsidy offset. Under section 754 of the 
Tariff Act of 1930, as amended by Pub. L. 106-387, 114 Stat. 1549 (19 
U.S.C. 1675c), known as the Continued Dumping and Subsidy Offset 
Act of 2000, assessed duties received on or after October 1, 2000 under a 
countervailing duty order, an antidumping duty order, or a finding un- 
der the Antidumping Act of 1921, will be distributed, as provided under 
this subpart, to affected domestic producers for certain qualifying ex- 
penditures that these affected domestic producers incur after the is- 
suance of such an antidumping duty order or finding, or countervailing 
duty order. This distribution is called the continued dumping and subsi- 
dy offset. 

(b) Affected domestic producer defined. Except as otherwise provided 
in paragraphs (b)(1) and (b)(2) of this section, an “affected domestic 
producer” under paragraph (a) of this section means any manufacturer, 
producer, farmer, rancher or worker representative (including any as- 
sociation of such persons) that remains in operation, and that was a pe- 
titioner or an interested party that supported a petition concerning an 
antidumping duty order, a finding under the Antidumping Act of 1921, 
or acountervailing duty order that was entered. It is the responsibility 
of the US. International Trade Commission (USITC) to ascertain and 
timely forward to Customs a list of the domestic producers potentially 
eligible to receive a distribution in connection with each order or find- 
ing. 

(1) Product no longer produced. A company, business or person that 
has ceased production of the product covered by the antidumping duty 
order or finding, or countervailing duty order, is not an affected domes- 
tic producer under this section. 

(2) Acquisition by related company. (i) Related company defined. A 
company, business or person is not an affected domestic producer ifthat 
company, business, or person has been acquired by another company or 
business that is related to a company that opposed the antidumping or 
countervailing duty investigation that led to the order or finding. For 
purposes of this paragraph, a company, business or person is related to 
another company, business or person if: 

(A) The company, business or person directly or indirectly controls or 
is controlled by the other company, business or person; 

(B) Athird party directly or indirectly controls both companies, busi- 
nesses or persons; or 

(C) Both companies, businesses or persons directly or indirectly con- 
trol a third party and there is reason to believe that the relationship 
causes the first company, business or person to act differently than a 
nonrelated party. 

(ii) Control of one party by another. For purposes of paragraphs 
(b)(2)()(A) through (b)(2)(i)(C) of this section, one party would be con- 
sidered to directly or indirectly control another party if the party was 
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legally or operationally in a position to exercise restraint or direction 
over the other party. 

(c) Qualifying expenditures. A qualifying expenditure which may be 
offset by a distribution of assessed antidumping and countervailing du- 
ties encompasses those expenditures that are incurred after the is- 
suance of an antidumping duty order or finding or a countervailing 
duty order, provided that such expenditures fall within any of the fol- 
lowing categories: 

(1) Manufacturing facilities; 

(2) Equipment; 

(3) Research and development; 

(4) Personnel training; 

(5) Acquisition of technology; 

(6) Health care benefits for employees paid for by the employer; 

(7) Pension benefits for employees paid for by the employer; 

(8) Environmental equipment, training, or technology; 

(9) Acquisition of raw materials and other inputs; and 

(10) Working capital or other funds needed to maintain production. 


§ 159.62 Notice of distribution. 


(a) Publication of notice. At least 60 days before the end ofa fiscal year, 
Customs will publish in the Federal Register a notice of intention to dis- 
tribute assessed duties received as the continued dumping and subsidy 
offset for that fiscal year. The notice will include the list of domestic pro- 
ducers, based upon the list supplied by the USITC (see § 159.61(b)), 
that would be potentially eligible to receive the distribution. 

(b) Content of notice. The notice of intention to distribute the offset 
will also contain the following: 

(1) The case name and number of the particular order or finding con- 
cerned; and 

(2) The instructions for filing the certification under § 159.63 in or- 
der to claim a distribution. 


§ 159.63 Certifications. 


(a) Requirement and purpose for certification. In order to obtain a dis- 
tribution of the offset, each affected domestic producer must submit a 
certification, in triplicate, or electronically as authorized by Customs, 
to the Assistant Commissioner, Office of Regulations and Rulings, 
Headquarters, or designee, that must be received within 60 days after 
the date of publication of the notice in the Federal Register, indicating 
that the affected domestic producer desires to receive a distribution. 
The certification must enumerate the qualifying expenditures incurred 
by the domestic producer since the issuance of an order or finding for 
which a distribution has not previously been made, and it must demon- 
strate that the domestic producer is eligible to receive a distribution as 
an affected domestic producer. 

(b) Content of certification. While there is no established format for a 
certification, the certification must identify the date of the Federal Reg- 
ister notice under which it is submitted, and the case name and the 
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number of the particular order or finding cited in the Federal Register 
notice. The certification must be executed and dated by a party legally 
authorized to bind the domestic producer and state that the informa- 
tion contained in the certification is true and accurate to the best of the 
certifier’s knowledge and belief. 

(1) Identifying information for domestic producer. The certification 
must include the following identifying information related to the do- 
mestic producer: 

(i) The name of the domestic producer and any name qualifier, if ap- 
plicable (for example, any other name under which the domestic pro- 
ducer does business or is also known); 

(ii) The address of the domestic producer (if a post office box, the sec- 
ondary street address must also be included); 

(iii) The Internal Revenue Service (IRS) number (with suffix) of the 
domestic producer, employer identification number, or social security 
number, as applicable; 

(iv) The specific business organization of the domestic producer (cor- 
poration, partnership, sole proprietorship); 

(v) The name(s) of any individual(s) designated by the domestic pro- 
ducer as the contact person(s) concerning the certification, together 
with the phone number(s) and/or facsimile transmission number(s) 
and electronic mail (email) address(es) for the person(s); and 

(vi) The Transit Routing Identification Number of the financial in- 
stitution and applicable Bank Account Number for the domestic pro- 
ducer (if disbursement is sought via electronic payment). 

(2) Amount of claim. In calculating the amount of the distribution be- 
ing claimed as an offset, the certification must enumerate the following: 

(i) The total amount of qualifying expenditures currently and pre- 
viously certified by the domestic producer, and the amount certified by 
category (see § 159.61(c)(1)-(10)); 

(ii) The total amount of those expenditures which have been the sub- 
ject of any prior distribution under section 754, Tariff Act of 1930, as 
amended (19 U.S.C. 1675c); and 

(iii) The net amount for new and remaining qualifying expenditures 
being claimed in the current certification (the total amount currently 
and previously certified as noted in paragraph (b)(2)(i) of this section 
minus the total amount the subject of any prior distribution as noted in 
paragraph (b)(2)(ii) of this section). 

(3) Statement of eligibility to receive distribution. The certification 
must contain a statement that the domestic producer desires to receive 
a distribution and is eligible to receive the distribution as an affected 
domestic producer. The domestic producer must affirm that the net 
amount certified for distribution does not encompass any qualifying ex- 
penditures for which distribution has previously been made (see para- 
graphs (b)(2)(ii) and (b)(2)(iii) of this section). Further, the statement 
must include information as to whether the domestic producer remains 
in operation and continues to produce the product covered by the par- 
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ticular order or finding under which the distribution is sought (see 
§ 159.61(b)(1)). In addition, the domestic producer must state whether 
it has been acquired by acompany or business that is related to acompa- 
ny, within the meaning of § 159.61(b)(2)(i)(A)-(C), that opposed the an- 
tidumping or countervailing duty investigation that resulted in the 
order or finding under which the distribution is sought. 

(c) Review and correction of certification. A certification that is sub- 
mitted in response to a notice of distribution and received within 60 
days after the date of publication of the notice in the Federal Register 
may be reviewed before acceptance to ensure that all informational re- 
quirements are complied with and that any amounts set forth in the cer- 
tification for current and prior qualifying expenditures, including the 
amount claimed for distribution, appear to be correct (see paragraph 
(b)(2) of this section). A certification that is found to be incorrect or in- 
complete will be returned to the domestic producer. It is the sole respon- 
sibility of the domestic producer to ensure that the certification is 
correct, complete and satisfactory so as to demonstrate the entitlement 
of the domestic producer to the distribution requested. Failure to en- 
sure that certification is correct, complete and satisfactory within 60 
days after the date of publication of the notice of distribution in the Fed- 
eral Register will result in the domestic producer not receiving a dis- 
tribution. 

(d) Verification of certification; supporting records. Customs reserves 
the right to determine whether certifications will be verified through 
audit or otherwise. Because certifications may be subject to verifica- 
tion, parties are required to maintain records supporting their claims 
for a period of three years after the filing of the certification. 


§ 159.64 Distribution of offset. 


(a) The creation of Special Accounts and Clearing Accounts. 

(1) Special Accounts. As directed in the legislation (19 U.S.C. 
1675c(e)), Customs will establish Special Accounts for each antidump- 
ing duty order or finding or countervailing duty order, into which funds 
will be transferred as set out in paragraph (b) of this section. All dis- 
tributions to affected domestic producers will be made from the Special 
Accounts. 

(2) Clearing Accounts. In order to properly manage and account for 
dumping and subsidy offsets, as well as any requisite refunds to import- 
ers, Customs will also establish Clearing Accounts. All estimated anti- 
dumping and countervailing duties received pursuant to an 
antidumping or countervailing order or finding in effect on January 1, 
1999, or thereafter, will be deposited into a Clearing Account. 

(b) Distribution of assessed duties received from the Special Accounts; 
refunds resulting from reliquidation or court action; and overpayments 
to affected domestic producers. 

(1) Distribution of assessed duties received from the Special Accounts. 

(i) No later than 60 days after the end of a fiscal year, Customs will 
distribute the assessed duties transferred from the Clearing Accounts 
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and received into the Special Accounts for purposes of distribution. The 
amount distributed shall be referred to as the dumping and subsidy off- 
set; 

(ii) Transfers from the Clearing Accounts to the Special Accounts will 
be made by Customs throughout the fiscal year. Transfers will occur be- 
tween a Clearing Account and a Special Fund Account when an entry 
upon which antidumping or countervailing duties are owed is properly 
liquidated pursuant to an order, finding or receipt of liquidation in- 
structions; 

(iii) The amount transferred at liquidation to the Special Account 
will be dependent upon the amount actually collected on the entry and 
in the Clearing Account. Following liquidation, additional transfers 
will be made on the liquidated entry to the corresponding Special Ac- 
count, as additional antidumping or countervailing duties owing are 
collected. 

(2) Refunds resulting from reliquidation or court action. If any of the 
underlying entries composing a prior distribution should reliquidate 
for a refund, such refund will be recovered, to the extent possible, from 
the corresponding Clearing Account and/or Special Account balances 
available for refund or distribution. Similarly, refunds to importers re- 
sulting from any court action involving those entries will also be recov- 
ered, to the extent possible, from corresponding Clearing Account 
and/or Special Account balances available for refund or distribution. 

(3) Overpayments to affected domestic producers. Overpayments to 
affected domestic producers resulting from subsequent reliquidations 
and/or court actions and determined by Customs to be not otherwise re- 
coverable from the corresponding Clearing Account or Special Account 
as set out in paragraph (b)(2) of this section will be collected from the 
affected domestic producers. The amount of each affected domestic pro- 
ducer’s bill will be directly proportional to the total dumping and subsi- 
dy offset amounts that that affected domestic producer previously 
received under the related Special Account. All available collection 
methods will be used by Customs to collect outstanding bills, including 
but not limited to, administrative offset. Interest will begin to accrue on 
unpaid bills 30 days from the bill date. 

(c) Payment of certified claims. 

(1) If the total amount of the certified net claims filed by affected do- 
mestic producers does not exceed the amount of the offset available for 
distribution in the corresponding Special Account, the certified net 
claim for each affected domestic producer will be paid in full. Any bal- 
ance that remains in a Special Account after an annual distribution has 
occurred will be transferred back into the appropriate Clearing Ac- 
count. Funds transferred back to the appropriate Clearing Account will 
not be available for future distributions to affected domestic producers. 
Rather, those amounts will be available to Customs to pay refunds owed 
to importers due to reliquidations and/or court action. Funds trans- 
ferred back to the Clearing Account and not paid out to importers will 
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be transferred to the General Fund when the corresponding Special Ac- 
count is terminated in accordance with paragraph (d) of this section. 

(2) If the certified net claims exceed the dumping and subsidy offset 
amount available in the corresponding Special Account, such offset will 
be made on a pro rata basis based on each affected domestic producer’s 
total certified claim. 

(3) In any case where the distribution is not for the entire certified 
qualifying expenditure submitted by an affected domestic producer, the 
Customs Service will, at the time of payment, provide a written notifica- 
tion explaining the reason for the entire amount not being paid. If the 
affected domestic producer believes that the reduction was the result of 
clerical error or mistake by Customs, it must file a request for reconsid- 
eration within 10 business days to the address given in the notification. 
After considering the matter, the Customs Service will notify the party 
requesting reconsideration of its decision. However, any adjustments 
will be made only from funds remaining in the account for that case in 
the current or future fiscal years, but will be paid prior to any future 
distributions. 

(d) Final distribution and termination of the Special Account. 

(1) A Special Account will be terminated and a final distribution will 
occur when: 

(i) The order or finding with respect to which the account was estab- 
lished has terminated; and 

(ii) All entries relating to the order or finding are liquidated, all out- 
standing amounts collected or properly accounted for by Customs, all 
related protests, petitions, and court actions fully concluded, and all re- 
funds due to importers on the underlying entries are paid in full. 

(2) Once the requisite requirements set out in paragraph (d)(1) ofthis 
section have been met, notice of a final distribution will be issued pur- 
suant to § 159.62. 

(3) Amounts not timely claimed under the notice of final distribution 
will be permanently deposited into the General Fund of the Treasury. 

(e) Interest on Special Accounts and Clearing Accounts. In accordance 
with Federal appropriations law, and Treasury guidelines on Special 
Accounts, funds in such accounts are not interest-bearing unless speci- 
fied by Congress. Likewise, funds being held in Clearing Accounts are 
not interest-bearing unless specified by Congress. Therefore, no inter- 
est will accrue in these accounts. However, statutory interest charged 
on antidumping and countervailing duties at liquidation, will be trans- 
ferred to the Clearing Account or Special Account, as appropriate, 
when collected from the importer. 

(f) Distribution final and conclusive. Except as provided in para- 
graphs (b)(3) and (c)(3) of this section, any distribution made to an af- 
fected domestic producer under this section shall be final and 
conclusive on the affected domestic producer. 
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(g) Annual report. Although it is not mandated in the law (19 U.S.C. 
1675c), Customs will issue an annual report on the disbursements. This 
report will be available to the public via the Customs website. 

CHARLES W. WINWOOD, 
Acting Commissioner of Customs. 


Approved: June 21, 2001. 
TimoTtuy E. SKuD, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 26, 2001 (66 FR 33920)] 
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June 19, 2001, order granting Plaintiff's motion to publish.] 
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Stewart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director; A. 
David Lafer, Senior Trial Counsel; Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Michele D. Lynch); AnnMarie Highsmith, Office of the 
Chief Counsel, United States Customs Service, Of Counsel; and Jeffrey B. Whalen, Of 
Counsel, Attorney, Office of Regulations & Rulings, United States Customs Service, for 
Plaintiff.* 

Coudert Brothers (Steven H. Becker, Robert L. Eisen, Paul A. Horowitz, Scott D. Schauf); 
Shaw Pittman (Jack McKay, Michele N. Tanaka), for Defendants. 


OPINION 


PoGuE, Judge: United States, Plaintiff, asserts that, “pursuant to sec- 
tion [43](b) of the Lanham Act, 19 U.S.C. § 1125(b) (1988)], Customs 
was authorized to bar the goods [at issue] from entry into the United 
States.” See Pl.’s Pretrial Mem. at 51. Defendants contest Customs’ au- 
thority to make independent determinations that Section 43(a) of the 
Lanham Act, 19 U.S.C. § 1125(a), has been violated, and allege that Cus- 
toms can only bar admission of merchandise under Section 43(b) pur- 
suant to a court order finding a violation of Section 43(a). See Def.’s 
Pretrial Mem. at 17-31. The plain language of Section 43(b) and Cus- 
toms regulation 19 C.FR. § 11.13(a) indicate that Customs may deny 
entry to merchandise that violates Section 43(a). The key issue is there- 
fore whether Customs may deny entry upon an independent determina- 


* Ms. Lynch has in the meantime been substituted by Ada E. Bosque as the attorney of record for the Plaintiff in this 
action. Ms. Lynch appears in the caption because she wrote the Plaintiff's motion to publish and represented the Plain- 
tiff when the August 15, 2000 Memorandum and Order was issued. 
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tion that imported merchandise is in violation of Section 43(a), or if 
Customs may deny entry only pursuant to a court order finding that 
Section 43(a) has been violated. The Court resolves this issue in favor of 
Plaintiff prior to trial pursuant to CIT Rules 1 and 16(e). 

For convenient reference, the Court quotes Section 43 of the Lanham 
Act in full: 


§ 1125 False designations of origin and false descriptions 
forbidden 


(a) Civil action 


(1) Any person who, on or in connection with any goods or ser- 
vices, or any container for goods, uses in commerce any word, term, 
name, symbol, or device, or any combination thereof, or any false 
designation of origin, false or misleading description of fact, or false 
or misleading representation of fact, which— 


(A) is likely to cause confusion, or to cause mistake, or to de- 
ceive as to the affiliation, connection, or association of such 
person with another person, or as to the origin, sponsorship, or 
approval of his or her goods, services, or commercial activities 
by another person, or 

(B) in commercial advertising or promotion, misrepresents 
the nature, characteristics, qualities, or geographic origin of 
his or her or another person’s goods, service, or commercial ac- 
tivities 

shall be liable in a civil action by any person who believes that he or 
she is or is likely to be damages by such act. 


(b) Importation 


Any goods marked or labeled in contravention of the provisions of 
this section shall not be imported into the United States or ad- 
mitted to entry at any customhouse of the United States. The own- 
er, importer, or consignee of goods refused entry at any 
customhouse under this section may have any recourse by protest 
or appeal that is given under the customs revenue laws or may have 
the remedy given by this chapter in cases involving goods refused 
entry or seized. 


15 U.S.C. § 1125(a)-(b) (1988). 
Customs’ regulation for enforcing Section 43 provides: 


Articles which bear, or the containers of which bear, false designa- 
tions of origin, or false descriptions or representations, including 
words or other symbols tending falsely to describe or represent the 
articles, are prohibited importation and shall be detained. 


19 C.ER. § 11.18(a)(1986).? 


1 The entries in question occurred between 1986 and 1989. Thus, the Court notes that the 1982 version of Section 
43(a) is essentially the same as the 1988 version. The 1982 version, however, does not contain the language of 
43(a)(1)-(2) found in the 1988 version. The 1982 version defines a “false description or representation” as “words or 
other symbols tending falsely to describe or represent.” 15 U.S.C. § 1125(a) (1982). This language is identical to that 
used in Customs regulation 19 C.FR. § 11.13(a). The 1982 version of Section 43(b) is identical. 

2 The footnote to this regulation quotes, among other statutory provisions, 15 U.S.C. § 1125. The 1987 and 1988 


versions of the regulation are identical. The 1989 version of the regulation includes the text of 15 U.S.C. § 1125 in the 
body of the regulation. 
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The Court holds that Customs may make an independent determina- 
tion that Section 43(a) has been violated. First, it has been held that 
Customs may make such a determination in other contexts. For exam- 
ple, in Ross Cosmetics Distribution Centers, Inc. v. United States, 18 CIT 
979 (1994), Customs issued a letter ruling pursuant to a pre-importa- 
tion request from Ross Cosmetics that found that Ross Cosmetics’ mer- 
chandise was marked so as to constitute a counterfeit use of trademarks. 
Id. at 979. The court held that Customs had authority to protect the 
trademarks at issue, regardless of whether they had been registered 
with the Patent and Trademark Office or recorded with Customs, “[bly 
virtue of th[e] broad coverage of Section 43.” Id., 18 CIT at 983; see also 
Reebok International Ltd. v. Marnatech Enterprises, Inc., et. al 737 F. 
Supp. 1515, 1517 (S.D.Cal., 1989). In the context of the protection of 
trademark rights, Customs’ determination in the form of letter ruling 
finding a violation of Section 43(a) was held to be a permissible exercise 
of its authority. No court order was required to deny entry of the mer- 
chandise pursuant to Section 43(b). 

Customs may also make an independent determination that mer- 
chandise has been marked with a false indication of origin pursuant to 
several statutes, including Section 43(b). As noted in the treatise Cus- 
toms Law and Administration, “(Section 43(b)] also prohibits the im- 
portation of merchandise bearing a false country of origin or false 
description. * * * As a practical matter, this provision is redundant of 19 
US.C. § 1304.” [1 Commentary] Customs Law and Administration, 
Booklet 4, Part 1, § 12.1 at 68 (Dec. 1999). And “[p]ursuant to 19 U.S.C. 
§ 1304 all merchandise imported into the United States must be marked 
with the country of origin. If the merchandise is not properly marked 
with the country of origin, it cannot be released from Customs custody 
and admitted into the country. * * * Customs may utilize [enforcement 
procedures] when it finds that goods were not properly marked.” Jd. at 
67. This discussion suggests that Customs may make an independent 
finding that the provisions of Section 43(a) have been violated, and thus 
need not obtain a court order to act pursuant to Section 43(b). 

The Court sees no reason why Customs should not be allowed to exer- 
cise similar authority in the context of false descriptions of merchan- 
dise. In this case, Defendants did not request a pre-importation letter 
from Customs, although they could have. Rather, Customs made its de- 
termination to deny entry to the merchandise because of a Section 43(a) 
violation following its own investigation of the matter. The Court does 
not, however, consider this difference in procedural circumstance to re- 
quire a different decision regarding Customs’ authority. The language 
of Section 43(b) does not specify that Customs is required to obtain a 
court order before acting to deny entry to merchandise that is in viola- 
tion of the statute, and the Court refuses to read such a provision into 
the statute. See VE Holding Corp. v. Johnson Gas Appliance Co., 917 
F.2d 1574, 1579 (Fed. Cir. 1990) (“It is axiomatic that statutory inter- 
pretation begins with the language of the statute. If* * * the language is 
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clear and fits the case, the plain meaning of the statute will be regarded 
as conclusive.”)(citations omitted). See also SKF v. United States, 24 
CIT , ___, 94 F Supp. 2d 1351, 1357 (2000). 

Moreover, the second part of Section 43(b) provides the importer with 
a right to challenge Customs’ determination to bar entry to falsely de- 
scribed goods. It is inconsistent to argue that Customs may exclude 
falsely described goods only pursuant to a court order, and that the stat- 
ute permits challenges to Customs’ decisions to deny entry to goods in 
violation of Section 43(a). While a civil action by a third party is one way 
to enforce the provisions of Section 43(a), Section 43(b) and 19 C.ER. 
§ 11.13(a) allow Customs to act independently, though subject to review, 
to enforce Section 43(a) at the border by denying entry to merchandise 
that violates its provisions. See Vivitar Corp. v. United States, 761 F.2d 
1552, 1569 (1985) (“Customs’ administrative determination [pursuant 
to 15 US.C. § 1124] that importations bear a mark that is not likely to 
cause confusion with a recorded mark has no effect on a trademark own- 
er’s right to obtain a judicial determination of infringement and, there- 
after, to have such goods excluded (or vice versa).”) (cites omitted). 

Therefore, upon consideration of Plaintiff's Pretrial Memorandum, 
and Defendants’ and Counterclaim Plaintiff's Pretrial Memorandum, 
and upon all other papers and proceedings herein, it is hereby 

ORDERED that Customs, pursuant to its authority set forth at Section 
43(b) of the Lanham Act, 15 U.S.C. § 1125(b) (1994), may prevent im- 
portation of merchandise that Customs determines violates Section 
43(a) of that Act, 15 U.S.C. § 1125(a). 
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OPINION 


PoGuE, Judge: The following Memorandum and Order is in response 
to Defendants’ letter dated November 20, 2000, requesting pretrial rul- 
ings on specific issues briefed in the initial and supplemental pretrial 
memoranda, and in view of the parties’ responses to the Court’s Decem- 
ber 5, 2000, request that the parties comment on how the Ninth Cir- 
cuit’s decision in Nippon Miniature Bearing Corporation v. Weise, 230 
F3d 1131 (9th Cir. (Cal.) 2000), affects the proceedings before this 
Court. The purpose of these rulings is to assist the parties in narrowing 
the issues for trial. 


I. The disclaimer in [Nippon Miniature Bearing (“NMB”)] catalogs 
which reads as follows: “The company reserves the right to change 
the specifications and other information included in the catalog 
without notice.” 


During the time period relevant to this dispute, NMB’s sales catalogs 
contained one of two disclaimers regarding changes to the products ad- 
vertised in the catalogs. The disclaimer in its long-form catalogs distrib- 
uted in 1986 and 1987 stated, “The company reserves the right to 
change specifications and other information included in this catalog 
without notice.” See Def.’s Supp. Pretrial Mem. at 3, Annex A. The dis- 
claimer in two short-form catalogs dated August 1988 stated, “Specifi- 
cations and data subject to change without notice.” See id. at 3 n.3, 
Annex A. 

Defendants submit that “the disclaimers in [D]efendant NMB’s cata- 
logs effectively negate any alleged falsity in statements made by 


* Ms. Lynch has in the meantime been substituted by Ada E. Bosque as the attorney of record for the Plaintiff in this 
action. Ms. Lynch appears in the caption because she wrote the Plaintiff's motion to publish and represented the Plain- 
tiff when the December 14, 2000 Memorandum and Order was issued. 
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[D]efendants to the U.S. Customs Service (“Customs”), and thus the 
Court should dismiss the [P]laintiff’s case as [Plaintiff cannot satisfy 
this legal prerequisite for liability under 19 U.S.C. § 1592 [(“Section 
592”)].” Def.’s Supp. Pretrial Mem. at 1-2. Defendants further argue 
that “from a ‘materiality’ standpoint, in view of the disclaimers, Cus- 
toms cannot legitimately claim even to have been misled by the catalog 
into applying inadequate scrutiny to the bearings and their admissibil- 
ity * * *.” Id. at 5. Plaintiff maintains, to the contrary, that “this lan- 
guage has no effect upon the Government’s claims because the 
[Dlefendants cannot disclaim their legal obligation to report accurate 
and complete information to Customs.” Pl.’s Supp. Pretrial Mem. at 2. 

As apreliminary matter, the Court notes that Defendant NMB, which 
issued the catalogs through its sales affiliate, first became aware of the 
substitution of DD for 440C steel in July, 1987. Consequently, the dis- 
claimers contained in the August 1988 short-form catalogs—that is, 
those catalogs issued after NMB became aware of the substitution—can 
have no effect on Defendants’ liability.! A disclaimer reserving for the 
company the right “to change” specifications between publications of 
sales catalogs does not, by its language, reserve for the company the 
right to withhold, in any subsequent publication, changes of which the 
company is aware. See discussion of “400 series stainless steel” descrip- 
tion infra. 

The issue of the effect of the disclaimer in the long-form catalogs re- 
mains. The Court turns first to Defendants’ claim that the disclaimer 
negates any alleged falsity of its statements. Assuming, arguendo, that 
Plaintiff prevails at trial on its claim that the statements in the catalogs 
are statements made to Customs as part of Defendants’ invoice, Defen- 
dants had an obligation under 19 U.S.C. § 1485(a)(4) to “produce to the 
appropriate customs officer any invoice, paper, letter, document or in- 
formation received showing that such * * * statements are not true or 
correct.” A disclaimer might be effective as a general notice to customers 
that the products offered in an advertisement may not be available in 
the exact form advertised. See Def.’s Supp. Pretrial Mem. at 4 (citing 
Norton Tire Co. v. Tire Kingdom Co., 858 F.2d 1533 (11th Cir. 1988)). A 
disclaimer is not, however, effective against the statutory obligation to 
inform Customs that a statement that was once true—here, that the 
bearings were composed of 440C—is no longer true.” 

Moreover, the disclaimer does not prevent Plaintiff, as a matter of law, 
from proving materiality. Customs’ regulation, 19 C.FR. Part 171 App. 
B(A), provides that a statement “is material if it has the potential to al- 


1 We note that Minebea, the parent company of NMB, was aware of the substitution during the entire period in dis- 
pute. We decline at this point to decide the Hitachi liability issue briefed by the parties. 


2 The correctness of this conclusion is confirmed by the effect courts have found disclaimers to have in other con- 
texts. For example, in contracts cases, a general disclaimer must yield to a specific obligation contained in the contract, 
if the two are inconsistent. See, e.g., Consolidated Data Terminals v. Applied Digital Data Systems, Inc., 708 F.2d 385, 
391 (9th Cir. 1983)(applying New York law to find that, “[w]here a contract includes both specific warranty language 
and a general disclaimer of warranty liability, the former prevails over the latter where the two cannot be reasonably 
reconciled”). Similarly here, a general disclaimer concerning the truth of statements made must yield to the specific 
obligation contained in the statute to guarantee the truth of statements made to Customs. See 19 U.S.C. § 1845 (requir- 
ing importer to make a “declaration under oath” that all statements made are “true and correct”). 
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ter the * * * admissibility of merchandise * * *.” 19 U.FR. Part 171 App. 
B(A) (1987). Plaintiffbases its “materiality” claim on the argument that 
the merchandise was potentially inadmissible due to a possible or actual 
Lanham Act violation pursuant to 15 U.S.C. § 1125(a) (“Section 43(a)”). 
See Pl.’s Supp. Pretrial Mem. at 8. In a case involving another section of 
the Lanham Act, 15 U.S.C. § 1124, the court explained that, “Although 
courts may also consider an alleged infringer’s use of a disclaimer * * * 
the mere presence of a disclaimer does not necessarily prevent customer 
confusion.” Ross Cosmetics Distribution Centers, Inc. v. United States, 
18 CIT 979, 987 (1994). A statement that results in “consumer confu- 
sion” is also a ground for finding a violation of Section 43(a). Thus, 
whether or not the disclaimer would prevent a conclusion that the state- 
ment was “literally false” under Section 43(a), a Customs official could 
not, upon reading the disclaimer, conclude definitively that the mer- 
chandise would not result in customer confusion and thus, would be ad- 
missible. This Court concludes that the mere presence of the disclaimer 


does not, as a matter of law, prevent Plaintiff from proving that Section 
592 civil penalties are owing. 


II. Customs’ receipt of information in September 1987 indicating that 
NMB was importing bearings composed of material other than 
440C steel. Customs’ June 1, 1998, seizure of documents discussing 
the use of “DD” steel in bearings marked with the “SS” part number. 

Defendants imported the merchandise at issue between August 1, 

1986, and February 27, 1989. Defendants argue that there can be no li- 

ability for a violation of Section 592 for at least part of that period, be- 

cause Customs had actual knowledge of the substitution of DD steel for 

440C steel from September 1987 onward. See Def.’s Pretrial Mem. at 40. 

Defendants allege that Special Agent William Dean became aware of the 

use of DD steel in September 1987 from a Customs informant; despite 

this knowledge, “he took no action with respect to [D]efendants’ bear- 
ings.” See id. at 5 (111). Moreover, following a June 1988 raid of NMB’s 
offices, during which Customs acquired more evidence of the substitu- 
tion of DD steel for 440C steel, “Customs still took no action against 

[D]efendants’ bearings until seizure in January and February 1989.” Id. 

(1 11). According to Defendants, “Customs admitted millions of NMB 

bearings with knowledge that they were made of DD steel.” Id. (11 12). 

The legal significance of Customs’s knowledge, urge Defendants, is that 

it negates Plaintiff's theory of materiality: “once Customs learned that 

[D]efendants had substituted steel in their bearings, it cannot claim 

that it was somehow misled into not giving adequate scrutiny to the 

bearings in order to determine their admissibility.” See id. at 40-41 

n.23. More broadly, Defendants suggest that, in order to prosecute un- 

der Section 592, Plaintiff must point to “reliance by Customs on the al- 

legedly false statement.” Def.’s Pretrial Mem. at 41 n.24, and cites 
therein. 
Defendants’ legal theory is incorrect. “Materiality” for purposes of 

Section 592 is determined without regard to whether the importer’s 
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false statement to Customs actually misled Customs, or whether Cus- 
toms actually relied on the false statement. See 19 C.FR. Part 171 App. 
B(A)(a statement “is material if it has the potential to alter the * * * ad- 
missibility of merchandise * * * or if it tends to conceal an unfair trade 
practice * * *.”)(emphases added); United States v. Daewoo Internation- 
al, 12 CIT 889, 894, 696 F. Supp. 1534, 1540 (1988), vacated on other 
grounds, 13 CIT 76, 704 F Supp. 1067 (1988)(false statements are mate- 
rial if they have “a natural tendency to influence, or [were] capable of 
influencing, the decision of [Customs] in making a determination re- 
quired to be made”)(emphases added)(cites omitted); United States v. 
Holmquist, 36 F.3d 154, 161 (1st cir. 1994)(the focus of an inquiry into 
materiality is not what effect a false statement actually may have, but 
whether it has “the poteniial significantly to affect the integrity or op- 
eration of the importation process as a whole”)(emphasis added). This 
approach is in accord with the fundamental principle that the burden is 
on the importer to provide true and accurate information to Customs; 
the burden is not on Customs to “find out” non-complying importers. 
That Customs may have known that NMB made false statements to 
Customs does not make the statements either true or accurate, nor does 


it make the statements not “material” as that term has been inter- 
preted. 


III. NMB’s distribution, in August 1988, of a catalog indicating that 
bearings with “SS” part numbers were made from 400 series 
stainless steel (as opposed to 440C steel as stated in earlier catalogs). 

Defendants further argue that there can be no liability for a violation 
of Section 592 after August, 1988. At that time, NMB issued a revised 
short-form catalog indicating that bearings with “SS” part numbers 
were made from a “400 series stainless steel.” See Def.’s Pretrial Mem. 
at 41. The legal significance of this revision, according to Defendants, is 
that it remedied any possible violation of the Lanham Act by indicating 
to Customs that the bearings were not made of 440C steel. See id. at 
41-42. 

Defendants’ argument cannot be accepted. First, as 440C is itself a 
“400 series stainless steel” pursuant to AISI standards, Defendants sim- 
ply cannot maintain that Customs should have known from the catalog 
revision that the bearings were not composed of 440C. And even if Cus- 
toms should have known that the bearings were not made of 440C, Cus- 
toms could not have known from the description “400 series stainless 
steel” that the bearings were made of DD. Moreover, it is uncontested 
that DD is not recognized by the AISI, see Second Amended Pretrial Or- 
der, Stmt. Uncontested Facts at 1 73; thus, it is in a strict sense not true 
that DD is a “400 series stainless steel,” even if DD in fact meets the AISI 
criteria for that series. In sum, the description “400 series stainless 


steel” does not by itself extinguish the possibility that Defendants vio- 
lated the Lanham Act.® 


3 In Pacamor Bearings, Inc. v. Minebea Co., Ltd., 918 F. Supp. 491, 503 n.14 (D.N.H. 1996), the district court noted 
the possibility that the representation “400 series stainless steel” could be, if not “literally false,” “susceptible to the 
alternate § 43(a) prong of ‘consumer confusion.” 
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IV. The effect of the Ninth Circuit’s decision in Nippon Miniature 
Bearing Corporation v. Weise, 230 F.3d 1131 (9th Cir. (Cal.) 2000), 
on the proceedings before this Court. 

In a letter dated December 5, 2000, the Court asked the parties to ad- 
dress the Ninth Circuit’s decision in Nippon Miniature Bearing Corpo- 
ration v. Weise, 230 F3d 1131 (9th Cir. (Cal.) 2000) (“NMB”). 
Specifically, the Court noted that the Ninth Circuit distinguished be- 
tween jurisdiction over claims related to Customs’ penalty assessment, 
and claims related to seizure. The Court asked the parties to consult, 
and comment on how the Ninth Circuit’s opinion affects the proceed- 
ings at this Court. 

In its comments of December 7, 2000, Plaintiff informed the Court 
that the parties had consulted, and were unable to reach agreement. See 
Pl.’s Comments at 1. The United States reiterated its position “that the 
CIT has jurisdiction over the 926 entries listed on Exhibit A to the Com- 
plaint but that it lacks jurisdiction over the [D]efendants’ counterclaim 
which arises solely from the nineteen shipments that were seized by 
Customs and which are not included within the 926 entries.” Id. In its 
comments of December 12, 2000, Defendants, without indicating agree- 
ment with Plaintiff’s position, did, however, decide “to voluntarily with- 
draw [the counterclaim related to the nineteen shipments of seized ball 
bearings] in order to narrow the issues for trial.” Def.’s Comments at 2. 
The Court has reviewed Defendants’ amended schedules to the Pretrial 
Order, and will approve these amendments. 
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